New Times For 1031

How to combine a partial reverse/partial forward like-kind exchange under the new revenue
procedure issued by the Internal Revenue Service on September 15, 2000,

c Internal Revenue Service's
Revenue Procedure 200037, is-
sued on September 15, 2000,

provides a safe harbor for structuring
“reverse” like-kind exchanges if certain
technical requirements are satisfied.
The Deferred Exchange Regulations es-
tablished useful safe harbors for steuc-
turing borward exchanges, ie where
the taxpayer first rransfers relinguished
praperty and subsequently acquires re-
placement property, by creating a
somewhat unique tax entity called a
qualified intermediary,

The regulations provide that rights
conferred upon a taxpaver under state
agency law to dismiss a qualified inter-
mediary, and thus obtain the benefits
of money or other property held by
the intermediary, will be disregarded
in determining whether the transaction
satisfied the exchange requirement of
section 1031 However, those regula-
tions did not extend the Federal income
tax status of the qualified intermediary
to reverse exchanges. Therefore, any at-
tempt to structire a reverse exchange
necessarily required a delicate balanc-
ing act of the client's tax objectives and
its busginess objectives: How much rislc
was the taxpayer willing to transfer to
a “friendly” third party — and how
much risk was the “friendly” third par-
ty willing to undertake — in order o
estahblish that the third party was not
acting as the taxpayer's agent, thereby
disqualifying the exchanget

Revenue Procedure 2000-37 pro-
vides an opportunity to accommodate
a taxpayer's business objectives while
at the same time eliminating the tax
risk that a reverse exchange will be dis-
qualified as a result of agency. Revenue
Procedure 2000-37 provides generally
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that the IRS will not challenge the qual-
ification of propecty as either "relin-
guished property” or “replacement
property” if the property is held in a
“(aalified Exchange Accommadation
Arrangement”® (OEAA), The QEAA
may awn property for up to 180 days
and the fist of permissible agreements
between the taxpayer and the Exchange
Accommedation Titeholder (EAT) i3
extensive, including axpayer guaran-
tees of indebtedness. puts and calls,
and make whole agreements.

MEcHAMICAL STRUCTURE UKDER
Reverue Froceourk 2000-57

“Qualified indicia of ownership'
must be held by the EAT at all times
from the date of its acquisition of ei-
ther the replacement property or the
relinquished property until either the
replacement property is wansferred to
the taxpayer, or the relinquished prop-
erty is transferred to the purchaser.

For purposes of the revenue proce-
dure, “qualified indicia of ownership”
means legal title to the property, other
indicia of ownership of the property
that are treated as beneficial ownership
of the property under applicable prin-
ciples aof commercial law (e.g., a con-
rract for deed), or interests in an entity
that is disregarded as an entity sepa-
rate from its owner for federal income
tax purposes (.3, a single member lim-
ited Hability company, or an Illinois
type land trust), and that holds either
legal tithe to the property or such other
indicia of ownership.

The taxpayer must have a bona fide
intent that the property held by the
EAT is either the replacement proper-
ty or the relinquished property in an
exchange that is intended to qualify

for nonrecognition of gain or loss un-
der section 1031, The taxpayer and

. the BAT must enter into a Cualified

Exchange Accommodation Agree-
ment providing that the EAT is (1)
holding the property for the benefit
of the taxpayer in order to facilitate
and exchange under section 1031 and
the revenue procedure and (2) the
taxpayer and the EAT agree that the
EAT is the beneficial owner of the
praperty for all federal income tax re-
porting purposes. The taxpayer must
identify either relinquished property
ar replacement property within 45
days of the acquisition of property by
the EAT. The same rules with respect
to an identification under the De-
ferred Exchange Regulations apply to
miltiple and alternative identifica-
ficns under the revenue procedure.
I'he EAT must transfer the property
it owns either o the taxpayer, in the
case of replacement property, or ta the
purchaser, in the case of relinquished
property, not later than 180 days Fal-
lowing its acquisition by the EAT,

PERMISSIBLE AGREEMENTS BETWEEN
EAT AnD TaxpavER

This is the key to avoiding the bal-
ancing act described earlier. The OEAA
may contain any one or more of the
following legal or contractual arrange-
ments, regardless of whether such
arrangements contain non arms-length
terms:

1. The BEAT can also act as the qual
ified intermediary.

2. The taxpayer may guarantee some
or all the obligations of the EAT, in-
cluding the debt incurred to acquire
the property. and indemniby the EAT
against all costs and expenses.




3. The taxpayer or a related paroy
can loan or advance funds directly to
the EAT or guarantee a loan or advance
ko the EAT,

4. The EAT can lease the property to
the taxpayer or a related party renc-free.

3. The taxpaver or a related party
can manage the property. supervise the
construction of improvements to the
property, acl as a contractor or provide
other services to the EAT.

6. The taxpayer and the EAT can
have purs and calls at fixed or formaula
prices,

7. The taxpayver and the EAT can
agree that any variation in the value of
the relinguished property can be ralen
into account when the relinquished
property is transferred to the purchas-
et through the taxpayer's advance of
Funds to, or receipt of funds from the
EAT.

Perhaps most importantly, property
will not il to be treated as being held
suhject toa GEAA even though the ac-
counting, regulatory, or state or local
tax treatment of the agreement be-
tween the taxpayver and the EAT is dif-
terent from the treatmnent required by
the revenue procedure. For example,
even though the EAT must be treated
as the ovwmer of the property for feder
al income tax purposes, the taxpayer
may presumably be treated as the own-
er for GAAP purposes.

PLANNING OTPORTUNIIIES

The most significant planning op-
porcunity presented by the revenue
procedure is perhaps in combining a
partial reverse exchange with a partial
forward exchange. This technigue of-
fers taxpayers a total of up to 360 days
to acquire sufficient replacement prop-
erty in arder to fully defer recognized
gain. A sample “timeling” may be help-
ful in visualizing this structure,

A tmeline for combining re
verse/forward tax deferred exchange
utilizing Revenue Procedure 2000-37
requires a few assumptions:

* Relinquished property Fivy $100

* Replacement property #1 (" parlsed
property”™) FMY 360

* Replacement propercy #2 FMWY
540

THE MARKET MAKERS
FOR RETAIL PROPERTIES

Méll'l:ll‘i ¢ Millichap’s Narional Rerail Group is the number one
choice for highly skilled and specialized represencation in the sale
of retail properties nadonwide. Marcus & Millichap's national reach.
with 34 offices and more than 550 investment specialists, enables rerail
assets ta be marketed ro a poal of highly qualified individual and instit-
tional retail investors, Clients benefit from our local marker rescarch and

underwriting, which allows them ro meer their investment ohjectives. To

access the nanional retail markerplace, contact the marker leader,

BELOW IS5 A FRAGTION OF RECENTLY CLOSED RETAIL FROPERTIES:

Barnres & MoBLE
SINGLE-TENANT
32,000 Sq. Ft.
Alron, OH
S7.500,0040

AMC 30 ar
Coviva Town SOuaRe
95,150 Sq. Fr.
Covina, TA
S23,000,000

TELEFMHONE ROAD PLAZA
SHOrPING CENTER
120,140 5q. Fr.
Ventura, CA
S15.950,001)

MoCorMicK Prace
SnormsG CENTER
75,000 Sq. Fr.
Scottsdale, AL
£ 14, 100,000

Farm STORES
SINGLE-TENANT
22 Locations
Florida
$11,000,000

Brach
SuorrNG CENTER
207,355 5q. Fu.
Peekskill, NY
514,273,000

Bernard ]. Haddigan, National Director
National Retail Group
{770} 393-1700

Marcus g Millichap

NATIONAL RETAIL GROUP

':.”II (81 :\..I.I Wi I{'

warw, marcusimillichap.com
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PLAYERS IN THE NNN MARKET

* THE BOULDER GROUT is a Northbrook, lllinois-based hrokerage for NNMN
properties. The company maintains a comprehensive inventory of free-
standing properties nationwide leased to investmentgrade tenants,

* Carmar Lease FUNDING is a discount lender thar makes permanent financ
ing loans to owners and developers of MNN properties. The company is
based in Mew York City, but is active nationwide,

* Carpinal CAPITAL is a Dallasbased company that is an owner and buyer
of triplenet leased retail, office and industrial properties.

* CB RicHARD ELLIS maintains a real estate services unit for NNN properties.
+ CosuderciaL Mer Lease Realty is an Orlande, Florida-based equity REIT
that owns and develops NNN propertics. The company specializes in free-
standing stores ranging between 7,500 and 100,000 square feet. It also pro-
vides property management and asset management services to relailers,

* Marcus & MuuicHar has several brokers nationwide who specialize in the
sale of NNM properties. They primarily work with developers of these prop-
erties to lise and sell them to individual and institutional owners,

* SIVER WILLIS INVESTMENT REAL ESTATE is a Larkspur, California-based bro-
kerage that is associated with Radius Retail Advisors. The company's two
partners, Barry Silver and Dan Willis, have been selling netlease properties
as a team for 10 years.

* STAUBACH RETAIL SERVICES maintains a brokerage that sells NNN proper-
ties.

* SywnicaTen Eourmies is a Chicago-based brokerage that specializes in 1031
Exchanges to NMN properties. Syndicated Equities does a number of new
Walzreens deals each year

* TraMMELL CROW COMPANY maintains a brokerage for NNN properties in
several of its offices.

* U.S. REALTY ADVISORS is a Mew York-based company that specializes in
saleleassback transactions and net leases. The company is diversified in the
Eield, arranging not only saleleasebacks on retail properties, but alse on
movie theaters, hotels and restaurants.

* Unmep TRUST PUND is in the business two ways. The eompany is an own-
erlandlord of saleleasebacks where it buys the property from a tenant and
leases it back to them under a longterim lease. In the past three vears, the
Miami-based company has also become an active player in the build-to-suit
business for tenants like Eckerd, The company operates mainly in the South-
east and Midwest,

o UPLAND REAL ESTATE GROUP, based in Minneapolis, specializes in the sale
of triple-net leased properties. The company is ane of the largest brokerages
of NMN properties in the country: It has sold over $185 million of triple-net
lease properties with over 850 million in sales in 2000, The company has re-
cently redesigned its Web site to add a searchable database For net leased
Properties at wwsannnsales.com,

Qualified indicia of ownership will
be accomplished by establishing a @
special purpose entity  (Delaware
LLC) to acquire and hold legal title :
to replacement property #1 as EAT.

non-criticafy:

The steps are as Lollows (note: un- ©
derlined dates critical, iralicized dares

* Taxpayver executes contract For
purchase of replacement property #1.

* Prior to closing, the taxpayer ex-
ecutes a QEAA with the EAT.

= The EAT forms a special purpose
entity Delaware single member LLC to
acquire title to replacement property
#1.

* Subsequently, the taxpayer assigns
rights under contract for purchase of
replacement property 1 the LLC.

*Day [l — Closing on replacement
property #1:

(a) The raxpayer arranges for funds
to be made available to the LLC to cons
summate the purchase of the replace
ment property — either though a direct
loan from the taxpayer to LLC, or
through conventional Hnancing. The
loan is, in all events, non-recourse to
the LLC and its originating member.

{b) LLC pays the purchase price to
the seller of replacement property #1.

(c) The seller conveys title to re-
placement propersy #1 to the LLC!

{d) LLC gives note to the taxpayer
or lender that is secured by a mortgage
on replacement propercy #1,

[e) LLC then leases replacement
property #1 to the taxpayer in order to
give operating rights 1o taxpayver. The
lease rate can be set at any amount., If
conventional Hnancing is used to ac
quire replacement property #1, the
lease tate is commonly sct at an amount
equal to the monthly debt service.

* Day 45 — Taxpaver identifies re-
lingquished property to LLC:

Belinquished property has a FMV
of §100. Multiple relinquished proper-
ties may be identified in accordance
with the Deferred Exchange Regula-
tions [dentification requirernents.

* Day 100 — The taxpaver execites
contract to sell relinguished propercy
to the purchaser.

* Day 175 — Taxpayer executes an
exchange agreement with a qualified
intermediary and qualified exchange
trust agreement with a truskese. The tax-
paver also assigns his rights under the
relinguished property contrace to the
qualified intermediary and gives wrie

(continued on page 46)
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The nation's leading

source for single-tenant,
net-leased properties. We make
1031 Exchanges run like clockwork.

SYNDICATED EQUITIES

| 345 Mordt Wells Sereet, Chicaps, Hllinss 80610
FEBA-SEC-103 1 wowew syl ctedequities com

UPLAN

Commonly RLJLm‘d toas: The Net .fe'mm'
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ten notice of that as-
sighment to the pur-
chaser,

. Da}-' 180 — If.':]n.-'.l'ng
on  the relingquished
priperiy:

ia) The qualified in-
terrnediary instructs the
taxpayer to convey the
relinquished property di-
recthy to the purchaser,

(b) The purchaser
pavs 100 purchase
price for the relin-
quished property to the
qualified intermediary.

I:c:I The taxpayer and
the LLC enter into a pur-
chase and sale agree-
ment for replacement
property #1 ($60),

() Taxpayer assigns
rights under the pur-
chase agreetment for re-
placement property #1
to the qualified interme-
diary

“Gro To™ Guys

Sold Ower 76 Investment Properties, Valued in Excess of $136 Million

Lincluding the Following Tenants:

#liest Buy s lnldren’ s World
sComputer Ciry =CHE Auto
sErickson Fresdom siaiden Ridps

skentucky Fried Chicken
shfattress Fiom

sHellywood Video
sLinens ‘N Things

efficeMax sTutor Time Leaming Center
#Pizr 1 [mporis *REMax Duilding
#7-Elzven sTimber Lodze Stzakhouse

sl timate Electronics

sWilgreen's Dmigsicre

Walgreen's §4.2M CHTice Dheprat 536 M

sCipcut City
+CVE Pharmacy

#Cieat Plains Software

sECmnart

+Ofice Depot

sPaper Warchouse
+Rite Aid Drugstore
» Pamida (Shopka)
#WilliamsSonoma

Cheer 300 Net Leaved favestment Properties Currvently Available

Please Contact: The Met Leased "o To™ Guyvs

Keith A. Sturm, COIM

Michael K. Houge, CCIM, SIOR

Upland Real Estate Group, Inc.
Toll Free: (888) 653-103 1 www. nnnsales.com

M Please Visit our New Web Site at, www, HiIHsales, com

New, User Friendly Property Database, Easily Searchable!

Hollywond Video SSHIK

te) The qualified intermediary pays
560 to the taxpaver/lender in satisfac
tion of the note given by the EAT/LLC
to the taxpayer/lender,

{f) The qualified intermediary in
structs the EAT/LLC to either (1) con-
vey ttle to replacement property #1 to
the taxpayer, or {2) transfer 100 per-
cent of membership interest in the
EAT/LLC to the taxpayer.

» Day 225/45 — Taxpayer identifies
additional replacement property to the
qualified intermediary.

* Day 300/ 120 = Taxpayer executes
contract for purchase of replacement
property #2 (FMY 540,

v Day 3557175 — Taxpayer assigns
contract for purchase of replacement
property #2 to the qualified intermedi-
ary

* Day 560,/180 Closing of acquisi-
tion of replacement property #2:

(a) The qualified intermediary pays
540 purchase price to seller of replace
ment property 2.

{b) The qualified intermediary
instructs seller of replacement
property #2 to convey title to the
taxpayet,

Why shouldnt we structure
all  acquisitions uti]izing the
arrangement sanctioned by the
TE FEVETLULE P!‘(h:i.‘i’.illl(::’-

*Potential duplication of
transfer taxes, tHtle insurance and
other transaction expenses,

= Inereased financing costs as
suming funds reguired for acqui-
sition of replacement property are
borrowed from lender,

* Loss of depreciation benefits
c|L1:ri:nH the period :n:F|e1c-'_'m{:n.t
property is held by EAT/LLC
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